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either the commissioners or the legrislature that the sarv 'V,
cithout an ; rel.shonld be hindine either unpon the government
or the ¢ uint: on the contrary, | think that it clearly appears
that the oard vas tao have the power 1o continue its EI:\'I'--Ti
'_'.!?Et-r 11l ' JIEE R tfter the survi Voowas t'-llul]

and thereafter to make 1= ; ard as 1t saw fit. \Ul —r-» .I[l}”llll_:_'
i ']'!‘Ii.i'i[']r- Or in any other
law or decis iulu of onrs,

“In "1' nion, Land Commission Award 1700 did jra=s the
title to the land in controversy to Liaikulaui, the original pat-
entec, and this aw | being of earlier date than that to Kalaeo-
kekoi, those who now elaim under the latter patentee have uo
title to the =aad land.

“In view of this conclusion, it becomes unnecessary to pass
upon plaintifi’s elaim of adverse possession.  Let jndgment bhe
entered for !-i;uiuli!" for restitution of the property claimed, and
for costs as taxed ,\ the elerk.”

The exeeptions are overruled and the judgment for the plain
tiff i< atfirmed.

{. G. M. Robertson, for plaintiff.

V. R. Castle and E. Johnson, for defendants.

IN THE SUPREME COURT OF THE HAWAIIAN
ISLANDS.

Marca TerM, 1897,

J. 8. CANATRO, MANOEL BRANCO, J. R. GASPAR,
JOHN ANTONIO, IUMI«‘ DE MENDONCA, FRAN-
CIS MARTINS and SANT? ANNA, Plaintiffs, . JOSE
(i. SERRAO, JOSE JOAQUIN FORTADO, JACIN-
THO M. GOUVEA and ANTONE CAR \ALH() De-

fendants.
IxrorMATION FOR A WrIT oF Quo WARRANTO.

SveMitTTenp Marcu 19, 1897, Decipep Marcn 31, 1897.

Jrop, C.J.. Frear axp Wumise, J.J.

The day for the annual meeting of a corporation was fixed by the
by-laws. The directors changed the day fixed and named another
day, and caused notice to be sent to the stockholders that the
annual meeting would be held on the day named by them.

Held., that without the consent and approval of all the stor'kholde.::a
the meeting held on that day was illegal.

Held, that the directors have no power or authority, without the con-
sent of all the stockholders, to alter or change the by-laws of a
corporation, nor to change the day of the annual meeting if fixed
by the by-laws. The power to change, alter or amend the by-laws
is in the stockholders.

Held, that officers elected at such illegal meeting were in office un-
lawfully, and could be ousted by quo warranto.

Held, that to obtain a writ of quo warranto, a formal petition duly
verified must be filed; an information without such petition is
insufficient to cause the writ to issue under our statutes and prac-
tice. . That a writ of quo warranto must be issued in the name of
the sovereign.

Held. that where on quo warranto it appears that the persons against
whom the writ is directed were not legally elected officers of a
corporation, or hold office unlawfully, the court or judge has power
under our statutes to order the corporation to hold a new election
and call a meeting of stockholders for that purpose, and need not
refer the petitioners to the remedy by mandamus.

OPINION OF THE COURT BY WHITING, J.

The affidavit of J. S. Clanairo sets forth in substance that he
1« a stockholder in the Portuguese Sugar Mill Company, Lim-
itedd (a corporation), with a ecapital stock $30,000 dollars,
divided into 60 shares of $500 each: that 57 =hares un]_\' have
been legally sold, and the plaintiffs hold a majority thercof, to
wit, 29 shares; the officers are a president, vice-president, secre-
tary, treasurer and auditor, who constitute the board of directors,
and the business of the c¢company is committed to their charge.
That by Seec. 3, Art. VI. of the by-laws, “all the business trans-
;n-tinns st }w :I_E_I'I'l‘(‘ll ll]mn I-_\‘ :l” thr ml.-llllwr'- --1' !!n- ll“:ll"l
of directors, in ease they cannot agree, it shall be submitted
to the general assembly for a final decision.” That the byv-
laws provide for an annual meeting of shareholders in January
of each vear (the by-laws fix the date of the annunal meeting af
Jannarv 15 of each vear)., and all the shareholders shall he
notified I'.\‘- the secretary two weeks !'Il‘i”]' thereto [;.\' letter.
Attiant further sets forth that deféndants or some of them
published a notice in the newspapers that the annnal meeting
of 1807 wonld be held on .l;lnlt;il'}' 17: and that letters sent
to shareholders by defendants or some of them gave notice
appear for their annual meeting on Jandary 16, 1897, Fhas
om Jannary 16, 1897, the defendants who r':-;»n*-c-mtwl 4 minority
of the shares, unlawfully and
a pretended meeting and election of the following officers: ..
(:. Serrao. [-l‘!'-i'il'nf (one of the defendants): J. S Canairo.

violation of the by-laws, held

1§ ;-l'r--i(!c-nf {One nl’- ”lc- ]v]::iI,Ti”"-‘I ‘\!‘.T-‘I.v “:11‘\':I“;H. o e
tary (a defendant): J. J.
ant): g M.

.

Fortado, treasurer (a defend-
(ronvea, ;ll:-!ite-r { le f‘l"r»!:lth. :rH'l that
hese officers assumed the duties of officers of the company,
hut that this assmption of control is contrary to the rights of
Jaintiffs, and in violation of the by-laws of the company, and
n violation of law: and that the same will result in the ihfw'_‘
and irre F-:r!';:lvh- damage to the 4 daintiffs, who are a rn;1_f~r’i"¥ of

shareholders: and also injury and damage to the business
of the corporation and its sugar mill plant.  Further, fhat the
defendants, who pretend to be directors, have frandulently and
in violation of the |~‘\‘-I:l\\‘-. 1!;.:’:lih-7 the will and ave r the prro-
st f-f sn:s_iu!‘ih‘ of t]u'- Ji;lrv*!u-lllvl‘-. Hh};:\" fully sold three
shares of the !'::]-;7.41 stock, No=. 60, 61 and 62, December 13,
1866, to one Nuno Fernandez, for the purpose, nnder colorahle
?i'!r. of l'--TrT:‘i-!Hll:_" sufficient u-f ’!!r -;]_1;11'1'-— I':l'».'rtl':i‘-lt- to rfrI‘t‘nl-i-
ant< and frandulently secure their eleetion as officer<. Further
that on Januarv 16, 1897, a majority of the shareholders (mean
ing the plaintiffs) assembled, a quornm being present, and
elected J. S. Canairo, !l‘]‘l--'itlt‘ﬂf. Manoel Braneo, viece president,
J. R. Gaspar, treasurer, Joao Antonio, secretary (who was secre-
tary in 18906), Jose Mendonea, auditor, and that these officers
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1. Show by what aut u-!'i:_\ Lies hold their I‘t"‘}"itl\t othices

d exereise the powers and d itles of i:fl‘ s, officers and

| rers ol I Corporaton

2. 1o sl canse wi L Judgment of ouster should not be
Fener oain=t then 1110 €Uciy o LIie]

. And why the plaintifis and each of them be not pui
PrOsSS€=S101) of the manaceiment and control of the bu=s1nes=s at-
atrs of =ald company by virtue of their eleetion to othees hers

imbefore mentioned.

L. For ;lh--lm-:i--n of books and documents of the company,
and that the leg ]11\ of the election be tested.

5. And for an injunction against defendants from acting 2=
officers.

The detendants in their answer deny that the capital stoek
of the conupuny thus far legally sold is 57 shares, deny that 29
<hares iz a majority of the stock: admit that letters were issued
to the shareholders of the said company to attend the annaal
rtl*'t'fili;.:.' On -‘;ll!'ﬁi;il'.\' 16, 1897, ;m.! zll]r;‘r that said notices were
:._'i\'l-n 111 l‘l'lll!"l}.'!!!l"t' ‘.\'iTJI 'ln- l-_\.‘-!:t\\'-— nf 'Iiiq' -;!ili l'nl'!ml':lii“:!.
Further allege that at said meeting on Janunary 16, 1597, these
defendants were =lll?'\' clected as officers of said vul'}uﬂ‘aitinll. il
which meeting the holders of a majority of the shares of the
capital stock were present, and that defendants were elected
by a majority vote of all stock =o present. They deny that said
election was fraudulent and illegal, but allege that it was held
in striet conformity with law and the by-laws of the company,
and that they are the dulv and legally elected officers of the
company. The v deny th: at plaintiffs are duly elected officers or
officers at all of the company, and that the meeting and election
of officers was invalid and void. They deny any false or fraudu-
lent sale of three shares or any sharves of stock. And pray that
thev be confirmed in their oftices.

After full hearing, the presiding eirenit judge found for the
plaintiffs and ordered **a new election of officers to hold office for
the vear 1897, such election to take place within one month
from the first day of March, 1897, the officers elected for the
vear 1896 to act until their successors are elected.”

The law and proceedings in quo warranto are set forth in
Chap. 39, Laws of 1876 (Comp. Laws, p. 593). Of the Writ
of Quo Warranto. See. 36. This is an order issuing in the
name of the sovereign, * * * directed to a person who
clatins or usurps an office in a corporation, inquiring by what
authority he claims to hold suech office.

Sec. 38, The order is obtained by petition * F %  ser-
ting out facts sutlicient to show a right to the order, and sworn
to it the application is made by a private individunal.

See, 39, The party to whom an order is directed shall file his
answer in writing, within the time limited by the order, and
state the anthority under which he elaims to aet.

See. 40, If the party to whom the order is directed does not
answer within the time allowed, the court or justice, as the case
mayv be, shall declare him not qualified to fill the office of
which he performs t]u cluhvh, and shall forbid him to perform
them any longer, * * % and shall direct the corporation
(o punud to a new appointment.

Sec. 41. But if the person to whom the order is directed
answer within the time allowed, judgment shall be pronouncad
npon the answer in a snmmaryv manner, and after hearing the
parties, if the conrt or judge who issued the order thinks that the
person to whom the mandate was directed has usurped the office
which he holds, or that he continues in it unlawfully, judgment
<hall be rendered against him in the manner provided in the
preceding article, otherwise the petition shall be dismissed. * * *

Sec. 42, In all cases contemplated by this article (Art. 4,
Writ of Quo Warranto), judgment shall be given according to
the nature of the complaint.

The by-laws of the corporation provided that the annual
meeting should be held on January 15 of each year, and the
seeretary should notify each stockholder of the meeting two
wecks beforehand.®

The evidence shows (1) a notice by the seeretarv, Joao An-
tonio, dated Decembdl 12, 1896, ealling the annual meeting for
January 16, 1897, and published in the O Luso™ newspaper
published Honoluln on December 24, 1596.

(2) That the secretary, Antonio, sent written notices dated
Decernber 30, l\'ui to im}i\'iuln:il shareholders that the annual
meeting was to be held on January 16, 1897, some of these
notices contained the further notice that the date of the annual
meeting for 1897 had been changed from January 15, fixed
by the bv-laws, to January 16, 1897, by order of the directors
at a meeting held on December 27, 1896,

That the direcetors did. on December 27, 1896, vote to
change the day of the annual meeting for 1897 from January
15 to Jannary 16, 1807, January 15th, 1597, fell on a Friday.

(4) That the president, .J. G. Serrao, published notices in the
””i- ret'\\'-p;l]u-]‘e- l!t;i! Tl:r ;H:!ill:tl I[H‘i"till.‘_:‘ 'ﬁ.'ulllt] he I!f‘Ill Oon .I:*TE
nary 17, 188047, stgned by him as I!rv,«ic]vnr.

On January 16, 1597, the shareholders assemnbled at abons
<ix o'cloek P . @among whom were present J.- G. Serrao, the
|l[‘|-—'|‘|u-nt. :HHE .ln;ln .\ilTnni.n, I]n' -r‘.'l‘l‘?zﬂ‘_\', Tl.u- pr‘v«-idon‘
and directed the secretary 1o il
the voll, but the secretary ula_;.'r'Tf“! and .'illii;]‘\' refused., I']jl"'—'i

:':,"_Irl:‘ the _:.r-uiil"_L o -.j'.h-:'

-::!:']. :‘u-TiI'wl T'!'-lltl I‘ijc- IR ’l‘}u' -t'!‘?‘!-'[;i!‘_\
1

7]1' e were ]‘{-}n‘:-q 1t}

his books on the table
1 I | . . -
held four shares. and on his leavine

by sharveholders and proxies 51 shares; of these Nuno Fer-

nandez held and voted three shares which the ]-};ii!Hi[?- claim
]
!

were fraudulently and illegally issuwed.  This hlm-Tiu;.: proceeded
tor business and elected the defendants as officers and directors
= a}.q-n‘ETir‘-l ill T‘In- i}‘.!-:g“l;f_‘_-, ;11.']. {l'lh:!illti'l l!lllfll“'“it“‘!.\

thereafter the other stackhaolders. the present }u-‘flli!-TH’?‘- e -

-"I':.'ih_.'_' 24 shares, organized a !'nLllll“ pre sided over }._\' J. S,

( ‘anairo. and elecred certain officers, }w now claim to he thu
oal oities S, and are part o1 1T ;']..'tr!:'lT'_- naed. One i

the shares !1*-]+{ l'_\ \f: L I Hici, k‘-.'i.'w was --Em-rn-nl i!] FEII-’ ~0'*4"'!‘:":
meetinge as an officer, 1s med by the defendants to have been
illecully 1=sued and voted.

I] e -.l T.i ]1'];1!11- r']h!;‘l'.‘. '1?11-31‘ i-t"!irl'_- il_'.' \'i]‘T‘!l- 1_1'!. TEU‘:IY' i'i.f-l'fil-!‘.
thereto at the '.!ii't"l:]\:_‘_' }-I‘c--‘hh-* over ih‘s' J. (., “‘Lt'l']"if- which
l}u_\' l";::i!:; Was the '.--L-;ui annnal l’us!!!“_;. \'\'hi!!' Tht 1!["‘ --
claim that the !::f---firr; was 111 __' "i‘i"" contrary 1o r:u- v.\—’;f‘\‘ -.

This meeting was clearly U--c ], for it was not called for nor
held on the day fixed by the hy-laws, to wit, J:u:n.':r}' 15, 1807.

dA 1l a'iu' ;1:‘1&!:[! nf“ Il_n- I[[rl TOrs Wils IH"‘_'_;!E ;ll!" ‘\\'E{]ilﬂl" i:fi??i"l':'_‘-

of law or of the byv-laws. The directors have no right or

authorityv to alter or amend the byv-laws, Ti;;n power being in

| Nrectors ecannot 1'}::1‘{1;_'_{- L6 (11. of the an-
nual mee ’i!‘l' of the -Tnt']-:!u»ltll-1‘“‘. without Thi con=ent or ap-
proval of all the stockholders, and such certainly is not the

’.l:!' -‘Tlu‘killliiyl‘]"-.
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| wse liere. Hu -lrt'vnd:mr- Ihl'l'l'fnr!' arce nuog l(-;_"ull_\' l‘lltil-](’d
| to hold the offices by them elaimed by virtue of such election.

Il State of Nevada v VeCullowgh, 3 Nev., 202,

'l The San Buenavcotura WHin, Co. r Vassanlt. 50 Cal. 534.
1 1 e I'ruir.’f r. Bd. of Garervors of Albany. 61 Darb. 397.

l The otticers whom the plamntitfs elaim are entitled to act®and
be put in ¢l i

1

o O the | '--]!u'-"- ol the l'l'?'!l!'l.lfil'“ {Iif\t‘ 1140 il-;_{;{l
right or title to act as stieehr, for the l:|r'r."i!a_:_' at whieh T}w.\'
claim 1t clected was as elearly ii.'i';_;;u and without al-ilin-:‘it}’
a= 1he one [‘E't“i'lt'ti over l"'u -I. Ly, :"':'"I‘I';I". ”H' l'l'l""l*“'llf IIII Ih{}
COrporn 11 at the Eiml'. and \\‘hr'. 4 anyv, wuas the proper ofiicer

to call a r*nt{l":_: o i'I"il'l‘. l:lll'fht‘l‘. the l'l'l‘H‘-‘;ll o enter lht'

called meeting of January 16, 1807, may have been within

the l‘i;_:‘}ll~ and powers of -I. N, Canaaro :ilu{ Tlll‘ others with Tllilll,

but there was no right or authority in him and them to await

the closing of the regular meeting (although illegal as to the '
time of holding and the manner of calling, and changing of date,
), at which the regular president acted, and the secretary
appeared and produced the books of the corporation but after-
wards left, and then hold a meeting by themselves; their acts
and meeting were void.

The presiding Cirenit Judge, presumably from his order,
found that neither set of ofticers are entitled to hold oftice, and
consequently mwade the order for a new election by the eorpora-
tion. It is claimed by defendants that this order was wrong
and extra jndicial on the ground that the corporation had .
adopted and was governed by a constitution and by-laws which ]
provided for calling of elections, and there being no allegation
that the officer whose duty it was and is to call such election had A
neglected or refused so to do, it is presumed that he will do 3
his duty. When he neglects or refuses to do so, any party
agerieved thereby have their proper remedy by writ of man-

damus.

C'ounsel must have overlooked our Hawaiian statute of the §
Writ of Quo Warranto, quoted above, Sec. 41 and See. 40, :
where it is provided that if the officer of the corporation to
whom the writ is directed holds his office unlawfully, the conrt i
shall declare him not qualified to fill the office of which he 3
performs the duties, and shall forbid him to perform them any T
longer, and shall direct the corporation to proceed to a new E
appointment. !

The Cireunit Judge had the power to order a new election, -3
and was correet in deciding that the officers for the year 1896 y
hold over until new and legally elected officers are appointed. -

The defendants also moved to dismiss the information, claim- F
ing that it is not in conformity with law, and irregular on its b -
fac e, and that there is no petition for a writ of quo warranto.

There are many faunlts in the pleadings of the plaintiffs. There ]

is no petition. The law requires a petition, which should be
addressed to the court or judge, and be properly verified, and 85
the affidavit of one of the petitioners cannot take the place
of the petition, although perfectly proper to be used to base the
petition on. The title to the present affidavit or information
sets forth seven names as plaintiffs, but nowhere in the affidavit b
does it appear what interest two of the plaintiffs have in the pet
subject matter. The affidavit sets forth the election of five of !
the plaintiffs to offices in the company and prays that the
plaintiffs and each of them (seven) be put in control -of the
business and affairs of the company by virtue of this election
to the offices referred to. The deponent for and on behalf of
himself and his co-defendants prays, &c.: this is a clerical
error undoubtedly, but shows the necessity of greater care in
drafting pleadings. The law requires the writ to issue in the
name of the sovereign, which is the Republic of Hawaii, but 4
that was not done in this case, for the writ does not chow that it -
issned in the name of any one, not even in the name of the eourt. N

The course pursued by the plaintiffs in their pleadings is not i
in aceordance with our law and practice, and no writ shouid .
have issued on them. But from the evidence we are made
aware of the great injury that may result to many innocent
sharcholders in their rights, and also danger of loss of their
property, and decide that we will not dismiss the case and eause
a long delay by the bringing of new and properly drawn plead- O
ings, where the result would be the same, that is, the ordering A
of a new election of officers by the corporation. We therefore y
order each party to pay their own costs; costs of both Cirenit
and “wupl‘( me (Ul]rth to be divided. .

It is not now necessary to decide the other points raised, and .
especially the question whether certificates of stock were legally |
issued to Nuno Fernandez and Jose de Mendonea.

The appeal is not sustained, and the case is remanded to the
Circuit Judge for further proceedings on the order made by
him. .

(. F. Lattle, for plaintiffs.

D. H. Hitchcock, and W. S. Wise, and F. M. Wakeficld, for
defendants.

MAHOGANY. others are planted, and thus the

fnuw-h are practically  inluinsti- i
I ble, * y

It will undoubtedly be news to

From the time that the tree is 3
many that the vast mahogany 'fvllul to the hour that it is dump-
forests of Nicaragua are control- led off the steamer at the Chelsea
| led in Boston. The eutting and docks is an eventfol life for the
| - - - 1 . - ! m . N ETE] 1 . L
' shipping of the immense exports mahogany log.  The tree is cut
_.' : : into the proper lengihs and then '
| from that country is a great en- :

_ LA _ _ comes the iedions journey to the
terprise in itself, to say nothing .oust, where it is taken on board

of bringing it here and manufac- the vessels bound for this pml
turing it into lumber. One steam- [ The greater part of the ¢ autting is
er plies regularly between - this ‘done daring the dr v season.which
| port and Central America engag- (in the United States of Colombia :
| ed in this trade. At present she is  begins abour the 1st of December.

on her way out from this port. [The natives of this country seem

[ Five hundred thousand to 700,000 (to make better logoers and are

feet is her usual cargo.  While ‘better adapted to lumbering than

the steamer is now on her way to | the Nicaragunans, In Nicaragua

the lumber ports, there are some- [the scason is more irregular and

where on the seas bound to Bos- [ for lumbering is less to be de-

ton four schooners laden with |pended upon., \fteerr the tree is

mahogany ]u;_f«- Their cargoes are [ cut it is hanled 1o the nearest

Ceach about 250,000 to 200,000 feet. |waterway and rafied to the coust,

Employed in Nicaragua and the The logs are hauled by teams of

s nnn} States of Colombia by Mr. loxen from one to six miles in

I‘,]l}‘-ll“\ are from 1,000 to 1,500 na- Nica ‘agua, but llfli‘!!llhl' distance

| tive workmen and lombermen. \iu very much greater, the journcy

| These are nnder American bosses, | | some times faking two days. The

The trees from which mahogany 'roads consist of paths through

furniture is made vary in age and the forest that are nothing more

size. When cut they range in age [than  swamps
from twenty-five to thirty vears, [through which the oxen and
| and some of them are even seven- |horses flounder along.,  Only ani-
Liv-five yvears old.  They average mals trained to this kind of work
twentyv-five inchies or more in di- !'.\‘mlhi ever make any progress,
ameter and run as large as forty jand American beasts would wal-
inches, and even more. For every [low  about ;u-r‘l'vrli_\ helpless,—
mahogany tree that is cut two | Boston Transcript.

and IO SSeR,




